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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE(M), 

GOHPUR 

  PRESENT: SRI KAUSHIK KUMAR SHARMA 

                       S.D.J.M(M), GOHPUR 

                                      GR: 239/14 

                                U/S 341/323/34 of IPC 

                 STATE OF ASSAM……………………PROSECUTION 

                               v. 

                 Sri Nitul Gogoi and One…………………ACCUSED 

Ld. Advocates: For Prosecution………Smti Bornali Chetia, Ld.APP 

                           For Defence…Sri Arjun Kurmi, Ld. Advocate. 

Evidence Recorded on: 20.12.14, 23.3.15, 05.5.15 

Argument heard on: 03.08.15 

Judgment delivered on: 07.8.15 

                                                    J U D G M E N T 

1. The prosecution’s case , as revealed from the FIR, in nutshell, is 

that, on 06.3.14, at about 4:30 PM, when Sri Subhas Dutta was 

walking down a path, the accused persons, namely, Sri Nitul Gogoi 

and Sri Mukul Gogoi, had wrongfully restrained him near their house 

entrance, and had beaten him, causing injury. Hence, the case. 

2.  The informant Sri Duresh Dutta, who is the brother of the injured, 

had lodged the FIR on 20.3.14, at Gohpur P.S. The police had 

registered Gohpur P.S Case No. 51/14 u/s 341/325/34 of IPC . After 

investigation, the police had submitted charge sheet u/s 341/323/34 

of IPC against the accused persons. 
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3. The particulars of the offences u/s 341/323/34 of IPC were 

explained to the accused, to which they pleaded not guilty and 

claimed to be tried. 

4. The prosecution has examined 5 witnsses, including the I.O. The 

accused were examined u/s 313 Cr PC, where they had denied 

commission of any offence. The defence side adduced no evidence. 

Heard arguments. 

 POINTS FOR DETERMINATION: 

a) Whether the accused persons, in furtherance of their common 

intention had wrongfully restrained the injured, Sri Subhas Dutta, on 

6.03.14, at about 4:30PM, near their house entrance? 

b) Whether the accused persons, in furtherance of their common 

intention had voluntarily caused hurt to the injured, Sri Subhas 

Dutta, by beating him, on 6.03.14, at about 4:30PM, near their 

house entrance? 

DISCUSSION AND DECISION BASED ON REASON: 

5. PW1, Sri Suresh Dutta, in his examination in chief has stated that on 

06.3.14, at about 7:30/8 AM, when his brother, Sri Subhash Dutta, 

was going towards center( market place) from their house, he had 

heard that his brother was assaulted by accused Nitul Gogoi and Sri 

Mukul Gogoi and caused injury to his right eye. The accused had 

caused injury to his eye by fist blows. He stated that the accused 

persons had caught hold of his brother from the center and brought 

him to their house and again assaulted him. He stated that he had 

pulled his brother away from the house of the accused. He then 

stated that when he and his father had come out of their house, 

they saw that the accused persons had brought the injured from 

center in a vehicle, to their house. When the accused persons were 

scuffling with his brother in their house, he had brought his brother 

from there. 
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6. He stated that the house of accused is situated, after crossing two 

houses from his house. His brother was taken to Tezpur Medical  for 

treatment, but it was not fruitful. The doctor had advised them to go 

to Guwahati, but his brother was taken to Nepal for treatment of his 

eyes. He stated that the eye of his brother has not been fully 

treated. Ext 1 is his FIR and Ext 1(1) is his signature.  

7. In his cross examination, he stated that his brother had lodged a FIR 

in police station on the day of occurrence, but he has not seen that 

FIR in the case record. He stated that he had lodged the FIR on 

20.3.14. He has also stated that near the place of occurrence, the 

houses of Boren Gogoi, Surjya Rajkhowa, are situated and the house 

of Jugen Kakoti is situated at some distance away. Surjya Rajkhowa 

does not stay in the house.  

8. He stated that he had not seen the accused persons taking his 

brother from the center, in a vehicle , but he had seen them bringing 

his brother to their house. It was a Magic vehicle. He does not know 

the owner and driver of the vehicle, as well as the number of the 

vehicle. He does not know the name of the persons, who had written 

the FIR. When the quarrel was going on, Babu Basumatary was also 

there along with him, and tried to put an end to it. He has stated 

that he has not mentioned the fact that his brother was brought 

from the center in a vehicle. He stated that he did not see the first 

part of the incident, but he had seen the accused persons assaulting 

his brother in front of their house.  

9. He stated that police had inquired from him. He denied that he did 

not state before police that the accused persons had brought his 

brother from Gohpur center in a vehicle and that he had seen the 

accused persons beating him in their house, and that he had gone 

there and rescued his brother from there. 

10. He denied that he did not state before police that when he and his 

father had come out they saw the accused persons brnging the 
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injured to their house in a vehicle, and when they were scuffling 

with his brother, he had gone there and rescued him. 

11. He denied that eh did not stated before police that his father had 

taken his brother to Tezpur and directly, to Nepal, there from .  

12. He denied the suggestion that they had carried out assault in front 

of the house of the accused persons, and had lodged this case, in 

order to save themselves. 

13. He denied the suggestion that the accused persons did not assault 

his brother in his eyes and had injured him. He denied the 

suggestion that his brother had eye problem beforehand. He has 

stated that he did not state before police that the accused persons 

had punched on his brother and had injured the right eye of his 

brother. Police had seen it. He denied the suggestion that he had 

lodged a false case. His brother was being treated by Dr. Prabhu in 

Gohpur. 

14. PW2, Sri Subhash Dutta in his examination in chief has stated that 

the informant is his brother. He recognizes the accused persons. On 

the day of occurrence, at about 8:30AM, he had gone out of his 

house, scolding his mother, as his daughter was admitted in 

Assamese medium school. Then, the accused, Nitul Gogoi had told 

him that he is showing off. Thereafter, the said accused had crossed 

his fencing and had gave a blow of the blunt side of a dao on his left 

leg. The accused Mukul Gogoi came and had punched on his eyes. 

He said that he was wearing goggles, and blood came out of his 

eyes. Thereafter, the accused persons had fled from that place. His 

eyes were treated in Gohpur hospital. When he was about to 

proceed to Biswanath Chariali for medical checkup of his eyes, the 

accused persons had got him down from a Tata Magic vehicle, tied 

his hands and legs and took him to their house, in the same Tata 

Magic. A person, named, Dhan Bora had accompanied the accused 

persons. The accused persons had stopped the vehicle in fornt of 
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their house and they had again beat him up. They had tried to pull 

him inside their house, but he was holding the fence. He raised hue 

and cry and called his father for help. Then, his father and brother, 

Suresh Dutta came and rescued him from there. A FIR was lodged 

as told by a lawyer. He was taken to Gohpur Hosptal by a home 

guard. From there he was shifted to Tezpur Kanaklata hospital. As 

his eyes were not cured, he was asked to go to GMC. But his father 

had taken him to Nepal for treatment.  

15. In his cross examination, he has stated that at about 8:30 AM, he 

was going to Gohpur Borpukhuri Prathamik Vidyalaya. In the 

morning, when he was being attacked, he had raised hue and cry, 

but none had come to his rescue. There was a man, who has passed 

by, but he does not know his name. The houses of Biren Gogoi and 

Nitya Dutta are present near the place of occurrence, but they did 

not come out for help. He denied the suggestion that they had gone 

to the compound of the accused persons to pick up a fight, and 

hence, they had lodged a case against them.  

16. He stated that when he was about to go to Biswanath Chariali, he 

was brought down from a bus, and took him in a Magic vehicle. He 

does not know the driver, owner or number of the Magic vehicle. 

There was only one  Bodo driver in the Tata Magic vehicle. There 

were other passengers in the Bus. He had lodged one FIR on the 

date of occurrence. Ext 1 is not the FIR lodged by him.  

17. He stated that police had inquired form him. He denied that he did 

not state before police that the accused, Nitul Gogoi had told him 

that he is showing off and the said accused had crossed his fencing 

and gave a blow of the blunt side of a dao on his left leg, and that t 

he accused Mukul Gogoi came and had punched on his eyes. He also 

denied that he did not state before police that the accused persons 

had brought him down from a vehicle and tied him up and took him 

in a Tata Magic vehicle. He denied that he did not state before police 



6 
 

that Dhan Gogoi was with the accused persons. He also denied that 

he did not state before police that the accused persons had tried to 

pull him inside their house, but he was holding the fence. He raised 

hue and cry and called his father for help. Then, his father and 

brother, Suresh Dutta came and rescued him from there. 

18. He denied the suggestions that the accused persons did not assault 

him and did not brought him from the center in a Magic vehicle. He 

denied the suggestion that he had deposed falsely. He denied the 

suggestion that he had sustained injury by falling only. He denied 

the suggestion that  false deposition has been made in order to save 

themselves from the case lodged by accused persons. 

19. PW3,  Sri Ramesh Dutta in his examination in chief has stated that 

the informant is his son. He recognizes the accused persons.He 

stated that on the day of occurrence, his elder son, Subhash Dutta 

was roaming on the road. At that time, he was sleeping. He stated 

that he did not see the incident, which had occurred on the road. He 

stated that his younger son had seen some blood in the eyes of 

Subhas Dutta. His younger son came back to his house and his elder 

son had gone to the hospital. Dr Prabhu had seen pieces of broken 

glass in the eyes of his elder son. He stated that his elder son had 

gone to Gohpur P.S. The doctor had told him to go to Guwahati, but 

he took him to Nepal.  He also stated that his elder son had told him 

that the accused persons had assaulted him and had punched him 

on his chest. Thereafter, he saw that the accused persons had tied 

his hands and legs and had brought him in a vehicle.  

20. In his cross examination he stated that he did not see the incident. 

He did not inquire about the incident. He denied the suggestion that 

the names of the accused persons were not mentioned. He denied 

the suggestion that he did not state before police that Dr. Prabhu 

had cleaned the wound and he had taken his son to Nepal for better 

treatment. He stated that he does not know, if the accused persons 
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had lodged a cross case. He denied that he did not state before 

police that blood came out from the eyes of his son. He stated that it 

was a small van. He did not notice. When his son had shouted as 

“baba”, the accused persons had dropped his son in the courtyard of 

the accused persons. He stated that he does not know who was the 

driver. He does not know the at what time this incident had 

occurred. He stated that he does not know, whether the dao or 

muffler was seized. He denied that he did not state before police 

that his son was being tied with a muffler and was taken in a 

vehicle. He denied the suggestion that the accused persons did not 

tie his son with a muffler and assault him. 

21. PW4, Smti Kusum Dutta, in her examination in chief has stated  that 

the informant is her son. She recognizes the accused persons. On 

the day of occurrence, her son, Subhas Dutta came out of their 

house in the morning. The accused persons had assaulted him. She 

stated that as she was inside the house, she does not know, where 

the accused persons had assaulted her son. Thereafter, her son, 

Subhas had gone to the hospital. Thereafter, the accused persons 

had brought his son, Subhas from Gohpur, to their home( of 

accused), by tying his hands, in a vehicle. The accused persons had 

brought her son to a open field in front of their house and assaulted 

him in the field. The accused persons had assaulted her son with the 

blunt side of a dao and caused black signs all over his body. Her son 

had sustained injury on his eyes and there were stitches near his 

eyes. She stated that she cannot say, which eye was injured. 

22. In her cross examination, she has stated that she does not 

remember the date and month of the incident. Her son had gone out 

of the house, arguing with her. Subhas had told her about the 

incident after coming home. She stated that she did not see the 

incident, as she was working on the back side of the house. Police 

did not inquire from her about the incident. She stated that she did 
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not state before the police , from where she had received the 

information about the incident. She stated that she did not state 

before police that the accused persons had brought his son, Subhas 

from Gohpur, to their home( of accused), by tying his hands, in a 

vehicle and the accused persons had brought her son to a open field 

in front of their house and assaulted him in the field. 

23. She stated that as police did not inquire from her, she did not state 

before police that the accused persons had assaulted her son with 

the blunt side of a dao and had injured her son’s eyes, which was 

stitched upon.  

24. She stated that she does not know, if the accused persons had 

lodged a case against her son. She denied the suggestion that her 

son had gone to the house of the accused persons and had 

assaulted there. She denied the suggestion that the accused persons 

had lodged a case, which had led to the lodging of false case. She 

denied the suggestion that the accused persons did not assault her 

son and that she had deposed falsely. 

25. PW5, Sri Lakheswar Handique, the I.O. in his examination in chief 

has stated that on 22.3.14, when he was in Gohpur P.S, the O/C of 

the P.S had given him the duty to carry out investigation, when the 

informant had lodged the FIR. Gohpur P.S Case no. 51/14 u/s 

341/323/34 of IPC was registered. On that day, he had gone to the 

place of occurrence, and took statements of witnesses. The accused 

persons were arrested, and thereafter, they were released on bail. 

He had drawn the sketch map. Ext 2 is the sketch map and Ext 2(1) 

is his signature. After completion of the investigation, charge sheet 

was filed against the two accused persons u/s 341/325/334 of IPC. 

Ext 3 is the charge sheet and Ext 3(1) is his signature. 

26. In his cross examination, inter alia, he has stated that the incident et 

had occurred on 06.3.14, and the FIR was lodged on 20.3.14 and he 

had gone to the place of occurrence on 23.3.14. He was entrusted 
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with the duty to conduct investigation on 22.3.14. He stated that no 

reason for delay in lodging the FIR was mentioned by the informant. 

Prior to lodging of FOR, the informant had verbally informed him 

about the incident. Then, he had made a GD entry. But the GD entry 

is not mentioned in the case diary and no extract copy of the GD 

entry has been filed. He denied the suggestion that prior to the 

lodging of Ext 1, FIR, another FIR was lodged, over which he did not 

take any step. He stated that he had called the witnesses and took 

their statements in the police station, on 23.3.14.  

27. He stated that the injured ahd taken medical aid on his own and that 

no medical examination was done through police. He did not collect 

those medical reports. He stated that he had collected one medical 

advice slip. He stated that the informant did not give him the original 

medical prescription. He stated that he had heard that the injured 

had psychological problem.  

28. He has stated that PW1, Sri Suresh Dutta,  did not state before him, 

that the accused persons had brought his brother from Gohpur 

center in a vehicle and that he had seen the accused persons 

beating him in their house, and that he had gone there and rescued 

his brother from there. 

29. He also stated that PW1 did not state before him, that his father had 

taken his brother, directly to Nepal from Tezpur. He stated that PW1 

did not state before him that the accused persons and caused injury 

by fist blows, but he did state before him that the accused persons 

had assaulted on the eyes. 

30. He stated that PW2, Sri Subhash Dutta did not state before him that 

the accused persons had brought him down from a vehicle and tied 

up his legs and hands and then, took him away in a Tata Magic 

vehicle. He also stated that PW2, did not state that the accused had 

told him that he was showing of, and thereafter, accused Nitul 

Gogoi, had assaulted him with the blunt side of a dao, and Mukul 
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Gogoi had punched him on his eyes. He also stated that PW2, did 

not state before him that Dhan Gogoi was there with the accused 

persons. He also stated that PW2 did not state before him that the 

accused persons had tried to pull him inside their house, but he was 

holding the fence; he raised hue and cry and called his father for 

help and then, his father and brother, Suresh Dutta came and 

rescued him from there. 

31. He also stated that PW3, Sri Ramesh Dutta did not state before him 

that Dr Prabhu had cleaned the injury and that the doctor had found 

pieces of broken glass on his eyes and thereafter, the injured was 

taken to Tezpur.  He stated that PW3 did not state before him that 

the accused persons had tied his son with a muffler and took him on 

a vehicle.  

32. He stated that he had filed the charge sheet u/s 341/323/34 of IPC. 

He denied the suggestion that he did not visit the place of 

occurrence and that he did not carry out the investigation properly. 

He denied the suggestion that the accused persons did not commit 

any offence as charge sheeted. He stated that the accused persons 

had lodged a cross case, which was registered and that he had 

conducted the investigation into that cross case. 

 

 

 

APPRECIATION OF EVDIENCE: 

33. On perusal of the evidence of PW1, PW2 and PW3, it is clear that all 

of them had implicated the accused persons. All of them had, by and 

large, stated that the accused persons had beaten PW2, Sri Subhash 

Dutta, and tied him up and brought him from Gohpur Center to their 

home, where he was again beaten. 
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34. But on a threadbare analysis of their testimonies , I find material 

inconsistency and contradictions, which raises reasonable doubt on 

the accusations, brought by them. 

35. Firstly, the FIR was lodged on 20.3.14, while the incident had 

occurred on 06.4.14. The delay in lodging the same has not been 

explained by the prosecution. PW1, the informant, who is the 

brother of the injured, PW2, has stated in his evidence, that his 

brother, PW2, had lodged one FIR in police station, on the day of 

occurrence. PW2, has also stated the same. According to PW2, Ext 

1, FIR, is not the one lodged by him. But, prosecution is silent as to 

the first FIR, if at all, was lodged by PW2. The I.O. has also not shed 

any light on the theory of first FIR. In fact, he stated that the 

informant had given verbal information, prior to the lodging of the 

FIR and that GD entry was recorded. But the I.O. has stated that he 

did not mention the GD entry in the CD and the extract copy of the 

same was not furnished to the Court. This raises doubt on any 

verbal information given by the informant.   

36. The unexplained delay in lodging the FIR, gives rise the possibility of 

afterthought, especially, when it is in the evidence of the I.O. that a 

cross case was also lodged.  

37. Secondly, in the FIR, the informant has only stated that on the day 

of occurrence, the accused persons had beaten his brother on the 

road. The FIR is silent as the version of the informant , in his 

testimony, that the accused persons had brought his brother from 

Gohpur center in a vehicle and again he was being beaten. This is a 

material omission, which raises doubt as to the veracity of the 

allegation of incident of bringing PW2 from the Gohpur center and 

again beating him up.  

38. According to PW1, the informant, the alleged incident of assault had 

taken in three parts. First one, took place when his brother on the 

way to the center, which PW1 did not see, but had heard only. From 



12 
 

where he had heard, it is not clear. The second part, took place in 

Gohpur center, from where his brother was forcibly brought by the 

accused persons in a Tata Magic vehicle to their home. This part 

was, admittedly, not seen by PW1. Hence, this part of his testimony, 

is hearsay. The third part, was the assault, when the accused had 

brought his brother to their home, in the vehicle and beaten him up 

in front of their house. According to PW1, he had seen this third 

part.  

39. But, the contradictions and inconsistency in the narration of the 

series of incidents, gives rise to reasonable doubt. Firstly, PW1 has 

stated that he and his father, i.e. PW3, had seen his brother being 

brought by the accused persons in the vehicle. PW3, had given an 

exaggerated version by saying that the hands and legs of his son 

were tied. In his testimony, at first, PW3 has stated that he did not 

see the incident. But thereafter, he stated that he had seen the 

accused persons bringing his son.  

40. PW3, has stated that he did not see what had happened on the 

road.  

41. Thirdly, PW2, the injured has stated that when he had come out of 

his house, the accused, Nitul Gogoi, had given on his left leg, a blow 

with the blunt side of a dao, and the accused Mukul Gogoi, had 

punched him on his eye. As he was wearing a goggle, a piece of 

glass had caused bleeding. The alleged incident had taken place in 

the morning time on the public road, but, surprisingly, police could 

not find any independent witness. Moreover, other PWs, had stated 

that they did not see the alleged incident, which took place on the 

road. Thus, there is no corroboration in this regard. 

42.  Fourthly, PW2, has stated that when he was going to Biswanath  

Chariali to show his eye to doctor, the accused persons had brought 

him down from a Tata Magic vehicle, tied his hands and legs and 

again took him to their home, in the same very Tata Magic. This 
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raises many doubts, viz.,  why no one in the busy Gohpur market 

place, saw what was happening there; whether there was no 

passenger in the Tata Magic; why the accused persons had to take 

the trouble to get him down and tie his hand and legs, again taking 

him in the same vehicle, which they could do without bringing him 

down.  

43. In his cross examination, PW2, has changed his version, and stated 

that he was brought down from a Bus and taken in a Tata Magic 

vehicle. This inconsistency raises reasonable doubt on the veracity of 

the testimony of PW2.  

44. PW1 and PW3 have stated that the accused persons had beaten 

PW2, in front of the entrance of the accused persons. But, as stated, 

in the FIR, there was no mentioning of such an incident. PW4, who 

is the mother of PW2, has stated that the accused persons had 

beaten PW2, in a field.  

45. Fifthly, there is no medical evidence to support the assertion of the 

PWs that the accused had beaten and injured PW2. No medical 

document was produced by the prosecution to substantiate the 

assertion as to injury.  

46. Moreover, the I.O. has confirmed the contradiction in the statements 

of PWs, vis a vis their statements made during investigation. This 

raises doubt, whether PW1 and PW3 had seen the alleged incident, 

which had allegedly taken place near the entrance of the house of 

the accused persons. 

47. Lastly, the alleged incidents had taken place in public places, i.e on 

road and in the market place, in broad day light. But the police did 

not bring any independent witness, who could testify. This also adds 

to the doubt in the prosecution’s story. 

48. The evidence of PW4, who is the mother of the informant, gives little 

assistance to the prosecution’s story as she has admitted that she 

did not see the incident, as she was working in the backyard of her 
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house. She stated that she was told about the incidents by PW2. 

Subhash. But PW2 did not state , in his evidence, that he had told 

his mother about the incidents. Thus, the evidence of PW4 is 

hearsay only. 

49. All the above factors, make the PW1, PW2, PW3 and PW4 not wholly 

reliable as well as not wholly unreliable. Thus, in order to place 

reliance on their assertions, corroboration by independent evidence, 

whether ocular or documentary is needed. But in this case there is 

not support from independent evidence. There was not even any 

medical report. Hence, I find it unsafe to rely on the testimonies of 

PWs, so as to convict the accused persons under any of the charges. 

50. Hence, in the light of the above, I am of the considered view, that 

prosecution has failed to prove the guilt of the accused u/s 

341/323/34 of IPC, beyond reasonable doubt. Hence, the accused 

are acquitted from the charges u/s 341/323/34 of IPC. 

51. The judgment is pronounced in the open court on this 7th   of 

August, 2015. The judgment is prepared under my hand and seal of 

this Court . 

52.  The bail bond shall remain operative till 6 months from the date of 

this order and shall stand cancelled after the expiry of 6 months. 

53.  The case is, accordingly, disposed of. 

 

                                                       (K.K. Sharma) 

                                                     S.D.J.M Gohpur. 
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                                ANNEXURE 

LIST OF DOCUMENTS EXHIBITED BY THE PROSECUTION 

EXT.1:  FIR 

EXT 2: Sketch Map 

Ext 3: Charge sheet. 

 

 

                                      S.D.J.M, Gohpur. 

 

 


